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The Swift Rail Act: Will Sleepless Citizens be
able to Quiet Train Whistles, and at What
Cost?
INTRODUCTION

Into the gloom of the deep, dark night,
With panting breath and a startled scream;

Swift as a bird in sudden flight

Darts this creature of steel and steam.'
Many citizens from Illinois would probably concur in this stanza's
portrayal of a train locomotive.2 However, they may wish to add to the poem
a description of their own startled screams as trains traveling through their
neighborhoods sound whistles at all hours causing sleepless nights,3 lowered
property values,4 and an overall decline in the quality of life.' Others,
however, including train engineers and the American Association of
Railroads, consider train whistles an essential safety device for the protection
of the public and for the protection of train engineers. 6 In addition, two
studies by the Federal Railroad Administration ("FRA") strongly support the

proposition that train whistles save lives.7 With these thoughts in mind, the
controversy emerges.

Frustrated by the noise caused by train whistles, many Illinois
municipalities have passed ordinances that ban trains from blowing their

1. E.A WHEELER WILCOX, The Engine, in MAURINE AND OTHER POEMS 151 (1888).
2.. Because most articles seem to use the generic term "train," this comment also uses
that term, although both Illinois and Federal statutes use the term "locomotive."
3. See Robert Derocher, Elburn EardrumsRing From Whistle-Blowing, CHI. TRIB.,
June 9, 1998, available in 1998 WL 2864875.
4. See id.; see also Cheryl A. Greene, An End to Quiet Neighborhoodsor Improved
Public Safety: The Collision Course Between Local Train Whistle Bans and the Swift Rail
Development Act, 22 J. LEGIS. 223, 235 (1996).
5. See id; see also Derocher, supra note 3; Lindsey Tanner, In Hushed Tones Towns,
Railroadsat Odds Over Merits of Whistles, CHI. TRIB., April 20, 1997, availablein 1997 WL
3540662.
6. See Communities Up In Arms Over Train Whistles, THE STATE J. - REG.
(Springfield, IL), April 20, 1997, availablein 1997 WL 10410793.
7. The two studies referred to in the text are cited at note 9 and 46 infra.
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whistles at local crossings.' In fact, as of 1995, Illinois had more railroad
crossings subject to whistle bans than any other state. 9 Despite these local
ordinances, however, railroads continue to instruct their engineers to sound
whistles." Determined to win the battle against the noise, citizens have taken
additional legal measures (to no avail) such as filing nuisance actions against
railroads," and filing informal complaints with the Illinois Pollution Control
Board. 2 Making matters worse for sleepless Illinois residents, the Federal
Government entered the picture in 1994 when the Swift Rail Development Act
of 1994 ("Swift Rail Act" or "Act") was made law. "
The Swift Rail Act directs the Secretary of Transportation ("Secretary")
to promulgate regulations requiring trains to sound a "locomotive horn"' 4 at
all public highway-rail grade crossings.' These regulations will preempt state
and local whistle bans.' In addition, the Act provides that the Secretary can
exempt some crossings from the whistle-sounding requirement if supplementary safety measures are implemented such that the crossings are as safe as
7
they would be with the sounding requirement in effect.'
Supporting the whistle-blowing requirements of the Swift Rail Act are
the results of two studies conducted by the FRA concerning train whistle bans.

8. See Tamara Kermll, Whistle Law Steams Suburbs U.S. Demanding Trains Sound
Off at All Crossings, CIUC. SUN TIMES, September 25, 1995, available in 1995 WL 6672472.
9. See FED. R.R. ADMIN., U.S. DEP'T OF TRANsP., NATIONWIDE STUDY OF TRAIN
WHISTLE BANS 18, tbl.1 (Apr. 1995).
10. See Derocher, supra note 3.
11. See e.g., McClaughry v. Village of Antioch, 695 N.E.2d 492, 494 (Ill. App. Ct.
1998).
12. See Derocher, supra note 3.
13. The Swift Rail Development Act of 1994 deals with several areas of railroad
development and safety. See Greene, supra note 4, at 225-26. For example, the Act provides
for the development of high-speed rail transportation systems and for increased track and bridge
safety. Id. at 226. The Act adds or amends several sections of title 49 of the United States
Code. Swift Rail Development Act of 1994, Pub. L No. 103-440, 108 Stat. 4615 (1994). This
comment focuses on Title III, § 302 of the Act which added 49 U.S.C. § 20153. Swift Rail
Development Act of 1994, Pub. L No. 103-440, § 302, 108 Stat. 4615, 4626-28 (1994). It
should be noted that 49 U.S.C. § 20153 was amended two times (in 1996) since the initial
enactment of the Swift Rail Development Act: sub-sections (i) and (j) were added and subsection (g) was amended. See 49 U.S.C. § 20153 (Supp. 111996). For the sake of "readability,"
this comment speaks in terms of the "Act" or "Swift Rail Act" even though, technically
speaking, the comment is really speaking of amended 49 U.S.C. § 20153.
14. The term "locomotive horn" is defined as a "train-borne audible warning device
meeting standards specified by the Secretary of Transportation." 49 U.S.C. § 20153(a)(2)
(1994).
15. 49 U.C.S. § 20153(b) (1994). A highway-rail grade crossing is defined as "any
street or highway crossing over a line of railroad at grade." 49 U.S.C. § 20153(a)(1) (1994).
16. See 49 § U.S.C. § 20106 (1994).
17. 49 U.S.C. § 20153(c)(1)(C) (1994).
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The results of the studies indicate that the use of train whistles significantly
decrease the number of accidents at highway-rail grade crossings. 8
Although the first "wave" of regulations under the Act was to be issued
by November 1996,"9 public objection to the law extended the implementation
date.2" It is now 1999 and the FRA has not issued one regulation under the
Act. In addition, when regulations are finally passed, they will not take effect
until one year following their publication.2 The result of this is that the
Illinois communities which are trying to manage train-whistle noise will have
to deal with Illinois law with respect to train whistles until one year after the
FRA finishes its decision-making process.
Because of the ongoing attempts by Illinois communities to free
themselves from train whistles, Part I of this comment begins by discussing
the current state of Illinois law with respect to train whistle blowing. Part HI
proceeds to discuss background information, including two federal studies,
which tends to support the anticipated whistle-blowing mandate under the
Swift Rail Act. Part ImI of this comment discusses the portion of the Swift
Rail Act that regulates the sounding of train whistles. Part III also reviews the
supplemental safety measures being considered by the FRA. The comment
concludes with Part IV which is a discussion of the costs and anticipated
benefits of the proposed regulatory scheme.
I. ILLINOIS LAW WITH RESPECT TO TRAIN WHISTLES
A. STATUTORY PROVISIONS

The General Assembly of the State of Illinois, upon passing Public Act
84-796, gave the Illinois Commerce Commission ("ICC") sole jurisdiction
over interstate and intrastate train operations within the State of Illinois, except to the extent that the federal government has preempted the regulation of
train operations. 2 The same public act required rail carriers to sound a
whistle at all places where the railroad crosses or intersects any public high-

18.
19.
20.
21.
22.

See Greene, supra note 4, at 225.
See 49 U.S.C. § 20153(g) (Supp. 111996).
See Tanner, supra note 5.
See 28 U.S.C. § 201530) (Supp. 111996).

See 625 ILL COMP. STAT. 5/18c-7101 (West 1996). The statute provides that "[t]he

jurisdiction of the [Illinois Commerce] Commission under this Sub-chapter shall be exclusive
and shall extend to all intrastate and interstate rail carrier operations within this State, except
to the extent that its jurisdiction is preempted by valid provisions of the Staggers Rail Act of
1980 or other valid federal statute, regulation, or order."

570

NORTHERN ILLINOIS UNIVERSITY LA W REVIEW

[Vol. 19

way.2" The General Assembly passed this act despite its own findings that
excessive noise has a detrimental effect on people's physical and emotional
well being, in addition to having negative economic impacts.' However, the
General Assembly provided that the ICC can excuse a rail carrier from
sounding a whistle at particular crossings after conducting a hearing to
determine whether the public is reasonably and sufficiently protected without
an audible warning.2"
The ICC has construed the above statutory language strictly in that the
Commission's position is that rail carriers can only be excused and not
prohibited from sounding whistles at highway-rail crossings.26 This means
that a rail carrier can continue to sound whistles even after the ICC has
excused the rail carrier from doing so.2 It is within the aforementioned legal
framework that Illinois communities have futilely attempted to stop rail
carriers from sounding train whistles within their jurisdiction.
B. ILLINOIS COMMON LAW SUITS: MCCLAUGHRY V. VIUAGE OFANTIOCH 28

In McClaughryv. Village of Antioch, William McClaughry and several
other individuals brought suit against the Village of Antioch [Illinois], the
mayor of the Village of Antioch, the Metropolitan Transit Authority
("METRA"), and the Wisconsin Central Railroad ("Wisconsin Central").29
The suit sought a writ of mandamus ordering the village to enforce Antioch's
nuisance ordinance against METRA and Wisconsin Central.3" In addition, the
plaintiffs sought an injunction against the two railroads to prevent them from

23. See 625 ILL. COMP. STAT. 5/18c-7402(2)(a) (West 1996). The pertinent part of the
statute reads: "Every rail carrier shall cause a bell, and a whistle or horn to be placed and kept
on each locomotive, and shall cause the same to be rung or sounded by the engineer or fireman,
at the distance of at least 1,320 feet [1/2 mile], from the place where the railroad crosses or
intersects any public highway, and shall be kept ringing or sounding until the highway is
reached."
24. See 415 IlL. COMP. STAT. 5/23 (West 1996). This section of the Illinois
Environmental Protection Act provides that "lheGeneral Assembly finds that excessive noise
endangers physical and emotional health and well-being, interferes with legitimate business and
recreational activities, increases construction costs, depresses property values, offends the
senses, creates public nuisances, and in other respects reduces the quality of our environment."
25. See 625 ILL. COMP. STAT. 5/18c-7402(2)(a) (West 1996). The pertinent part of the
statute reads: "crossings where the [Interstate Commerce] Commission shall by order direct,
only after a hearing has been held to determine the public is reasonably and sufficiently
protected, the rail carrier may be excused from giving warning."
26. See McClaughry, 695 N.E.2d at 495 (quoting from an ICC order).
27. Id.
28. 695 N.E.2d 492 (Ill. App. Ct. 1998).
29. Id. at 494.
30. Id.
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blowing their train whistles on the grounds that the whistles constituted a
31
nuisance.

In McClaughry, the Second Appellate District Court of Illinois held that
Illinois courts are deprived of jurisdiction over nuisance actions based on the
noise emitted by train whistles at highway crossings. 32 In addition, the court
held that a municipality's ability to enact local ordinances abating nuisances
is preempted in the area of railroad safety.33 Moreover, in reaching this
second conclusion, the court relied on an analysis intended to determine
whether a municipality's ordinance is a proper exercise of home rule
authority,' even though the Village of Antioch is not a home rule municipality. 35 Therefore it appears that even a home rule municipality's train whistle
ban would fare no better than the Village of Antioch's ordinance in front of
the Second Appellate District Court of Illinois. 36 Given that certiorari was
denied by the Illinois Supreme Court,37 it appears that a message has been sent
to local Illinois governments that their local whistle bans will not be honored
in Illinois courts.
II. BACKGROUND INFORMATION TO THE WHISTLE-BLOWING MANDATE OF
THE SwIFT RAIL ACT

A. GENERAL BACKGROUND INFORMATION

Noise is detrimental to a person's physical and mental well being.3"
Studies show that children who are regularly exposed to the sounds of subway
31. Id.
32. Id. at 496-497.
33. Id. at 499.
34. With respect to "home rule authorities," the Illinois Constitution provides: "A
County which has a chief executive officer elected by the electors of the county and any
municipality which has a population of more than 25,000 are home rule units. Other
municipalities may elect by referendum to become home rule units. Except as limited by this
Section, a home rule unit may exercise any power and perform any function pertaining to its
government and affairs including, but not limited to, the power to regulate for the protection of
the public health, safety, morals and welfare; to license; to tax; and to incur debt." ILL. CONST.,
art. VII, § 6(a). When determining if a municipality has rightly exercised its home rule
authority, Illinois courts apply a three-prong test which asks "(1) the extent to which the conduct
in question affects matters outside the municipality; (2) the traditional role of municipal versus
state regulation in the field; and (3) which level of government has the more vital interest in that
regulation." Village of Dolton v. CSX Transportation, Inc., 554 N.E.2d 440, 442 (Ill. App. Ct.
1990) (citing People ex rel. Bernardi v. City of Highland Park, 520 N.E.2d 316, 321 (11. 1988)).
35. McClaughry, 695 N.E.2d at 498-499.
36. ai
37. McClaughry v. Village of Antioch, 699 N.E.2d 1032 (Ill. 1998).
38. See 415 ILL COMP. STAT. 5/23 (West 1996).

NORTHERN ILLINOIS UNIVERSITY LAW REVIEW

[Vol. 19

trains or low-flying jets learn less and learn slower.39 In addition, adults
exposed to intrusive noise become less decisive, less able to learn, and
sometimes more prone to accidents.' A powerful argument against train
whistles emerges considering the fact that federal regulations require train
whistles be able to produce "aminimum sound level of 96" decibels "at 100
feet forward of the locomotive in its direction of travel."' Despite the serious
effects of intrusive noise on people, the following numbers and statistics
support arguments in favor of sounding train whistles.
About 600 lives are lost and about 2,400 others are injured every year in
the United States because of highway-rail grade crossing accidents.42 A 100car train, which can weigh 10,000 tons, takes approximately half a mile (2,
640 feet) to stop from a speed of 30 miles per hour.4 3 Compare this to the
average automobile traveling 30 miles per hour, weighing about 1-2 tons,
which requires about 40 feet to stop." In addition, a train/motor vehicle
collision is eleven times more likely to result in fatalities compared to
collisions between motor vehicles on highways.45
B. FLORIDA'S TRAIN WHISTLE BAN STUDY

In the late 1970s, special interest groups such as a Florida-based group
named Project Whistle Stop, Inc. worked to ban train whistles.46 After Federal
agencies and Florida's federal legislators declined to sponsor a national train
whistle ban, Florida's General Assembly was persuaded to enact whistle ban
legislation which became effective July 1, 1984. 4' The legislation allowed
local jurisdictions to enact nighttime (10:00 p.m. to 6:00 a.m.) train whistle

39. See William Barnhill, You Overload! The 'People Pollution' Epidemic, WASH.
POST, Jan. 28, 1993, available in 1993 WL 2209526.
40. Id.

41. See 49 C.F.R. § 229.129 (1997). An opponent to whistle blowing has recorded
decibel levels produced by train whistles as high as 115 decibels at 100 hundred yards. See
Derocher, supra note 4. A decibel is a unit of relative loudness. See THE NEW YORK PUBLIC
LIBRARY DESK REFERENCE 25 (2d ed. 1993). The smallest amount of change that can be

detected by the human ear is one decibel. Id. Normal conversation = 30 decibels, loud
conversation = 50 decibels, and a plane at takeoff= 100 decibels. Id.
42.

See FED. R.R. ADMIN., U.S. DEP'T OFTRANSP., supra note 9, at 2.

45.

Id.

43. Id. at 2-3. A 100-car train at 50 miles per hour requires 1 and 1/3 miles (7,040 feet)
to stop. Id. at 2
44. Id. at 2-3. The average passenger vehicle traveling at 50 miles per hour requires
150 feet to stop. Id. at 2.
46. See FED. R.R. ADMN., U.S. DEP'T OFTRANsP., FLORIDA'S TRAIN WHISTLE BAN 1
(Oct. 1995).
47. Id. at 1-2.
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bans at certain crossings4 along the Florida East Coast Railway Company's
("FEC") line.49 FEC's competitor, CSX Transportation, Inc. was unaffected
by the legislation.' Following the legislation, local Florida jurisdictions had
established whistle bans at 511 public grade crossings by December 31,
1984.5'
Although local whistle bans had been enacted in other states, Florida's
east coast train whistle bans were the only extensive bans in the nation. 2
After these bans were established, the FRA was able to examine the effects of
train whistle bans for the first time. 3 In March of 1990, Congress asked the
FRA to determine whether there was any correlation between the Florida
whistle bans and nighttime highway-rail grade crossing accidents.'" The FRA
found that the nighttime accident rate at the affected crossings increased 195
percent during the period of 1984-89, as opposed to the daytime accident rate,
which remained virtually unchanged for the same period.5"
C. FRA'S EMERGENCY ORDER NO.15*

After the release of the FRA's findings, neither the local Florida
jurisdictions nor the Florida State legislature took any measures in reaction to
the findings.5" In July of 1991, the FRA issued Emergency Order No. 15,
which requires the FEC to sound whistles at all of its public highway-rail
grade crossings.5' After the emergency order went into affect, nighttime
highway-rail accidents declined about 69 percent at the FEC crossings
previously affected by the bans. 59

Despite the apparent need for Emergency Order No. 15, the FRA
received several petitions from local Florida jurisdictions calling for the
withdrawal or modification of the order.' In response to the petitions, the

48. To qualify for the ban, a crossing needed to be equipped with active warning
devices, which means "to be equipped with crossing gates, flashing lights, bells, and special
highway advance warning signs." Id. at 2 & n.3.
49.
50.

51.
52.
53.
54.

55.

56.
57.
58.
59.
60.

Id. at 2.
See FED. R.R. ADMIN., U.S. DEP'TOFTRANSP., supra note 9, at 5.
See FED. R.R. ADMIN., U.S. DEP'T OFTRANSP., supra note 46, at 3.

Id.
See Greene, supra note 4, at 231.

See FED. R.R. ADMiN., U.S. DEP'T OFTRANSP., supra note

Id. at 5-6.

9, at 5.

See 56 Fed. Reg. 36,190 (1991), for the FRA's Emergency Order No. 15.
See-FED.R.R. ADMIN., U.S. DEP'T OFTRANSP., supra note 9, at 6.
See id. at 7; see also 56 Fed. Reg. 36190, 36190 (1991).
See FED. R.R. ADMIN., U.S. DEP'T OF TRANSP., supra note 9, at 7.
See FED. R.R. ADMIN., U.S. DEP'T OFTRANSP., supra note 46, at 13.
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FRA reviewed the emergency order and studied alternative measures. 6 In
62
September of 1993, Emergency Order No. 15 was amended. The amendment to the order laid out remedial safety measures that could be adopted at
a highway-rail crossing, or at multiple crossings located in a "quiet zone. 63
By adopting such remedial measures, local Florida jurisdictions could obtain
relief from the effects of the emergency order." In other words, after
implementing one of the safety measures at a crossing, or at multiple crossings
in a quiet zone, trains would no longer be required to sound warning at those
crossings. 65 The remedial safety measures set forth in the amendment to
Emergency Order No. 15 are described during the discussion below concerning the Swift Rail Act.
D. NATIONWIDE STUDY OF TRAIN WHISTLE BANS

In 1991, during administrative appeals to Emergency Order No. 15, the
FRA initiated an informal conference processP6 This process produced
Conference Notice No. 3, which announced the FRA's intention to issue an
Advance Notice of Proposed Rulemaking regarding a national standard for the
sounding of train whistles.67 In exchange for the rulemaking, the FRA agreed
to conduct a nationwide study of train whistle bans. 6' The study involved a
nationwide examination of accident histories for highway-rail crossings that
were subject to some form of whistle ban.69 One of the primary objectives of
the study was to determine whether the accident history of those crossings
reflected the results of the Florida Train Whistle Ban study.70 Although not
as remarkable as those of the Florida study, the results of the nationwide study

61. Id. at 14.
62. Id. Emergency Order No. 15 was amended by 58 Fed. Reg. 48415 (1993).
63. See 58 Fed. Reg. 48415,48419 (1993). A "quiet zone" is defined as "[a) segment
of railroad of not less than one-half mile ...in length on which all at-grade crossings are...
closed during nighttime hours... , equipped with four quadrant gates, equipped with gate with
median barriers, or located on one-way streets are fully gated." Id. at 48419. The FRA
proposed "quiet zones" because of concern that if individual crossings were exempted from
Emergency Order No. 15, locomotive engineers would have difficulty remembering at which
crossings to sound a whistle. Id.
64. 58 Fed. Reg. 48415,48418 (1993).
65. Id.
66. See FED. R.R. ADMIN., U.S. DEP'T OFTRANSP., supra note 9, at 10.

67.

ld.

69.

Id.

68.
70.

Id.

Id. at 11.
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indicate a strong correlation between whistle bans and increased highway-railcrossing accidents."'

III. THE Swwr RAIL ACT
A. THE ACT'S GENERAL PROVISIONS

Congress enacted the Swift Rail Act in 1994,2 while the FRA was
completing its Nationwide Study of Train Whistle Bans. The Swift Rail Act
directs the Secretary (delegated to the Federal Railroad Administrator) 3 to
promulgate regulations requiring trains to sound warning at all public
highway-rail grade crossings. 4 These regulations, when enacted, will preempt
state and local train whistle bans." The Act also provides that the Secretary
can exempt some highway-rail grade crossings from the whistle-sounding
requirement if supplementary safety measures are implemented such that the
crossings are as safe as they would be with the sounding requirement in
effect. 6 Before the Secretary can grant such an exemption, an application
must be submitted jointly by the railroad that owns or controls the crossing
and by the local jurisdiction within which the crossing is located."
71.

Id. at 48-50.

72. See Greene, supra note 4 at 223.
73. See 63 Fed. Reg. 28549, 28549 (1998).
74. 49 U.S.C. § 20153(b) (1994). The relevant text of the statute reads: "The Secretary
of Transportation shall prescribe regulations requiring that a locomotive horn shall be sounded
while each train is approaching and entering upon each public highway-rail crossing."
75. See 49 § U.S.C. § 20106 (1994). The statute reads: "Laws, regulations, and orders
related to railroad safety shall be nationally uniform to the extent practicable. A State may
adopt or continue in force a law, regulation, or order related to railroad safety until the Secretary
of Transportation prescribes a regulation or issues an order covering the subject matter of the
State requirement. A State may adopt or continue in force an additional or more stringent law,
regulation, or order related to railroad safety when the law, regulation, or order- (1) is necessary
to eliminate or reduce an essentially local safety hazard; (2) is not incompatible with a law,
regulation, or order of the United States Government; and (3) does not unreasonably burden
interstate commerce."
76. 49 U.S.C. § 20153(c)(1) (1994). The relevant text of the statute (which should be
read in conjunction with footnote 74) reads: "In issuing such regulations, the Secretary may
except from the requirement to sound the locomotive horn any categories of rail operations or
categories of highway-rail grade crossings (by train speed or other factors specified by regulation)--(A) that the Secretary determines not to present a significant risk with respect to loss of
life or serious personal injury; (B) for which use of the locomotive horn as a warning measure
is impractical; or (C)for which, in the judgment of the Secretary, supplementary safety mea-

sures fully compensate for the absence of the warning provided by the locomotive horn."
(emphasis added).
77. See 49 U.S.C. § 20153(d) (1994). The relevant text reads: "[Tihe Secretary may
not entertain an application for waiver or exemption of the regulations issued under this section
unless such application shall have been submitted jointly by the railroad carrier owning, or
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B. SUPPLEMENTAL SAFETY MEASURES

Congress has given guidance in the Swift Rail Act as to what will
constitute an acceptable supplemental safety measure. Essentially, an
acceptable supplemental safety measure is a system or procedure that will
completely prevent motorists from traveling into the path of an oncoming
train." This standard precludes regular traffic control devices such as signs,
lights or gates from being acceptable if such devices allow motorists to travel
into the highway-rail crossing while a train approaches.79 The supplemental
safety measures currently being considered by the FRA include the remedial
o
safety measures set forth in the amendment to Emergency Order No. 15.8
These measures are as follows:
1. Permanent Closure of the Highway-Rail Crossing:
Eliminate the at-grade crossing through permanent closure
of the street or highway or through grade separation (overpass or underpass).
2. Nighttime Closure of the Highway-Rail Crossing:
Close the crossing to highway traffic during nighttime hours
....The closure system must completely block highway
traffic ....Activation and deactivation of the system will
be the responsibility of the county or municipality responsible for the street or highway ....The crossing must be part
of a quiet zone ....
Four-Quadrant Gate System: Install sufficient gates at
3.
a crossing to fully block highway traffic from entering a
crossing when the gates are lowered .... The crossing
must be part of a quiet zone ....
4. Gates with Median Barriers: Install median barriers at
a crossing which prevent highway traffic from driving
around lowered gates ....The crossing must be part of a
quiet zone ....

controlling operations over, the crossing and by the appropriate traffic control authority or law

enforcement authority."
78. See 49 U.S.C. § 20153(a)(3) (1994). The relevant text reads: "Atraffic control
arrangement that prevents careless movement over the crossing... shall be deemed to constitute
a supplementary safety measure."
79. Id.
80. See FED. R.R. ADMIN., U.S. DEP'T OF TRANSP., SAFETY AT HIGHwAY-RAIL
CROSSINGS: TRAIN HORNS AND ALTERNATIVES 2 (January 1998).
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5.
One-Way Pairing of Adjacent Streets: Adjacent streets
would be made into one-way pairs and gates modified or
relocated to completely block the approaching lanes of
traffic .... Both crossings of a one-way pair must be part
of a quiet zone ......
The Swift Rail Act provides that the supplemental safety measures will
be "provided by the appropriate traffic control authority or law enforcement
authority responsible for safety at the highway-rail grade crossing."82 This
means that local jurisdictions will have to pay to implement the safety
measures if the states in which they are located do not provide funding. 3
C. THE SWIFT RAIL ACT AND COMMON LAW NEGLIGENCE SUITS

If, after regulations are passed under the Swift Rail Act, a crossing is
exempted from the whistle-blowing requirement and a collision subsequently
occurs there, it is easy to imagine an action against the railroad alleging
negligence for failure to sound a whistle. CSX Transportation,Inc. v.
Easterwooda4 is an appropriate case to illustrate that the regulations passed
under the Swift Rail Act will preempt such suits.
In that case, a train owned and operated by CSX Transportation ("CSX")
collided with a truck driven by Thomas Easterwood at a Georgia crossing. 5
Although the decedent's widow conceded that the train was traveling less than
the speed limit, 6 she brought a wrongful-death action alleging, inter alia, that
CSX was negligently operating the train too fast. 7 At issue was whether
federal regulations, which set speed limits for all freight and passenger trains,
preempted plaintiff's suit. 8
In its analysis, the U.S. Supreme Court looked to section 434 of the
Federal Railroad Safety Act of 1970 which provided that state laws relating
to railroad safety are valid until the Secretary of Transportation adopts "a rule,
regulation, order, or standard covering the subject matter of such State

81. See 58 Fed. Reg. 48415, 48419 (1993). See, supra note 63, for the definition of
"quiet zone."
82. 49 U.S.C. § 20153(a)(3) (1994).
83. See Kerrill, supra note 8.
84. 507 U.S. 658 (1993).
85. Id. at 661.
86. Id. at 673.
87. Id. at 661.
88. Id.
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requirement."89 The Court concluded that common law duties imposed on
railroads "fall within the scope of these preemptory phrases." 9 The issue
became whether the speed-limit regulations "covered" the subject matter of
9
Georgia's negligence law pertaining to train operations at grade crossings. '
Although the Court noted that the regulations at issue only set maximum
speeds, it also noted that the speed limits were set only after the hazards of the
track conditions were taken into account. 92 Given such context within which
the speed limits were set, the Court proceeded to conclude that the regulations
preempted plaintiff's cause of action.93
Although section 434 of the Federal Railroad Safety Act of 1970 has
been repealed, the substance of that code section still remains in 49 U.S.C. §
20106. 94 Therefore, like the negligence claim in CSX, a negligence claim
based on a railroad's failure to sound warning at an exempted crossing will be
preempted if the regulations under the Swift Rail Act "cover" the subject
matter of the claim. Like the speed limits in CSX, exemptions of crossings
under the Swift Rail Act will be made only after the hazards are taken into
account.9 5 Given such context within which the exemptions will be made, the
U.S. Supreme Court likely would hold that such exemptions "cover" the
subject matter of a claim against a railroad alleging negligence for failure to
sound warning at an exempted crossing. Therefore, such a claim would likely
'be preempted.
D. THE CURRENT STATUS OF THE REGULATION-WRITING PROCESS

The first set of regulations under the Swift Rail Act was to be issued no
later than November 2, 199609 However, the issuance date was pushed back
because of public dissatisfaction with the proposed whistle-blowing
mandate.' In preparation for promulgating the regulations, the FRA created
a public docket allowing the public to comment on the best way to implement

89.

Id. at 662 (citing § 434 of the Federal Railroad Safety Act of 1970).

92.

Id. at 674.

90.
91.
93.

CSX Transportation,507 U.S. at 664 (1993).
Id.
Id.

94. See, supra note 71 for the text of 49 U.S.C.A. § 20106.
95. See 49 U.S.C. § 20153(c)(1) (1994). The statute provides that "[t]he Secretary may
except from the requirement to sound the locomotive horn any categories of... crossings...

(A) that [do] not present a significant risk ... (B) for which use of the... horn as a warning.

. is impractical; or (C) for which... supplementary safety measures fully compensate for the
absence of the warning provided by the locomotive horn."
96. See 49 U.S.C. § 20153(g) (Supp. 111996).
97. See Tanner, supra note 5.
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the whistle-blowing mandates of the Swift Rail Act.9" Some of the public's
comments related to their concerns about the environmental impacts of whistle
blowing." These comments, coupled with ongoing research, prompted the
FRA to conclude that the implementation of the whistle-blowing requirement
will be a "major federal action" as this term is contemplated by National
Environmental Policy Act of 1969 ("NEPA").' As a result, in May of 1998,
the FRA announced their intent to initialize the preparation of an Environmental Impact Statement ("EIS") as required by NEPA and the regulations of the
President's Council on Environmental Quality implementing NEPA.'0 '
In its notice of intent to prepare an EIS, the FRA encouraged interested
agencies and the public at large to participate in the EIS process."°2 Particularly, the FRA encouraged comments on "whether there are any other
reasonable alternatives consistent with the provisions of 49 U.S.C. 20153..
993
, The deadline for these comments, which was originally set for June 19,
1998, was extended to August 7, 1998." 4 The comments are intended to be
used in preparing a draft of the EIS.0 5 Although the draft of the EIS was
originally expected to be released in late fall of 1998," it is now expected to
be released in mid-1999, i°7
After the draft of the EIS is released, there will be another comment
period for the draft EIS. " s The comments to the draft EIS will be used to
write a final EIS. ° Finally, the final EIS will be available for public review
at least 30 days before the FRA takes any final action on the proposed
regulations." 0 This means that states and local jurisdictions must wait until
98.

99.

See 63 Fed. Reg. 28549, 28549 (1998).

Id.

100. Id. The relevant statutory language of NEPA relating to major Federal actions
reads: "The Congress authorizes and directs that, to the fullest extent possible... all agencies
of the Federal Government shall.., include in every recommendation or report on proposals
for legislation and other major Federal actions significantly affecting the quality of the human
environment, a detailed statement by the responsible official on... the environmental impact
of the proposed action." 42 U.S.C. § 4332(c)(i) (1994) (emphasis added).
101. See 63 Fed. Reg. 28549, 28549 (1998). See 40 C.F.R. § 1502.1-.25 (1998), for the
regulations implementing NEPA concerning Environmental Impact Statements.
102. See 63 Fed. Reg. 28549, 28550 (1998).
103. Id.
104. See 63 Fed. Reg. 40151, 40151 (1998).
105. Id. at40152.
106. Id.
107. See e-mail from David Valenstein, Office of Railroad Development, Federal
Railroad Administration, to Mark Gruenes, Northern Illinois University Law Review (March 31,
1999) (on file with author).
108. See 63 Fed. Reg. 28549, 28550 (1998).
109. Id.
110. Id.
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approximately the fall of 1999 (at the earliest) before knowing how the FRA
will proceed with respect to passing whistle-blowing requirements.
In its environmental review, the FRA is considering two alternatives."
2
One alternative involves no action on the part of the FRA." This alternative
would maintain the status quo with respect to whistle-sounding requirements3
Act."
and would create the need for congressional changes to the Swift Rail
The other alternative would be to comply with the mandate of the Swift Rail
Act, and thereby promulgate regulations requiring the sounding of whistles at
4
all public highway-rail grade crossings in the nation." This alternative would
include identifying supplemental safety measures which would qualify certain
crossings for exemption.' 5
IV. ANALYSIS
A. COSTS AND ALTERNATIVES TO THE PROPOSED REGULATORY SCHEME

The reaction to Emergency Order No. 15 should have put the FRA and
Congress "on notice" concerning a major challenge to the currently proposed
regulations under the Swift Rail Act. The most common concern among
persons who petitioned the FRA to review the emergency order related to the
funding of the remedial measures." 6 Now the FRA is considering these same
measures to qualify crossings for exemption from the whistle-blowing
requirement of the Swift Rail Act." 7 Once again, funding of the measures is
a major challenge." 8
As noted above, the FRA is considering the following supplemental
safety measures: complete elimination of the at-grade crossing, nighttime
closure of the crossing, installation of median barriers in conjunction with
9
gates, one-way pairing of adjacent streets, and four quadrant gates." For
most municipalities, the four quadrant gate system seems most sensible, but
it is estimated that such systems will cost $100,000 - $200,000 each to

11I. Id. at 28549.
112. Id.
113. Id.
114. Id.
115. Id.
116. See 58 Fed. Reg. 48415, 48415 (1993).
117. See FED. R.R. ADMIN., U.S. DEP'T OFTRANSP., supra note 80, at 2.
118. See Beth Daley, Down By The Rail Crossing No Noise Is Good Noise Communities
Unhappy With New Train Whistle Rules, BOsTON GLOBE, January 5, 1997, availablein 1997

WL 6240624.
119.

See FED. R.R. ADMIN., U.S. DEP'T OFTRANSP., supra note 80, at 2.
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install. 2 ° With respect to median barriers, these are cheaper but consume
space and thus many streets will not be able to accommodate them.121
One-way pairing of streets assumes the existence of automatic gates,122
so if a community wishing to employ this option does not have gates at their
crossings, gates will need to be installed. If gates already exist at their
crossings, the specifications of the proposed measures require the gates to be
modified so motorists cannot drive around them.2 I Either way, communities
will be paying. In addition, changes in traffic patterns created by newly made
one-way streets will likely be a "price" that some communities can't afford.
Eliminating at-grade crossings involves either complete closure, or
building overpasses or underpasses." Complete closure would be the least
expensive of all the supplementary measures being considered. 5 However,
it is safe to assume for obvious reasons that communities will not be able to
completely close every crossing in their community. Thus, for many
communities with several crossings close together, the more expensive and
space consuming measures are inevitable. This is true because to close some
crossings without altering others would be fruitless because a passing train
would have to blow a whistle at the unaltered crossings, thus negating the
benefits of the nearby closed crossings. The same arguments apply with equal
force to nighttime closure of crossings.
When discussing the costs of the proposed regulatory scheme, it is
important to acknowledge that railroad tracks are private property,12 6 and that
drivers who ignore warnings at rail-grade crossings and are thereby involved
in train collisions are acting in a reckless manner.2 7 It is also important to
note that over half of highway-rail crossing collisions occur where active
warning devices are in place.' Given such facts, opponents who do not feel

120. See Hal Dardick, MunicipalLeaders Rail Against Train-Whistle Law, CHIC. TflB.,
October 16, 1995, available in 1995 WL 6255735.
121. Id.
122. See 58 Fed. Reg. 48415,48419 (1993).
123. Id.
124. See 58 Fed. Reg. 48415, 48419 (1993).
125. See FED. R.R. ADMIN., U.S. DEP'T OFTRANSP., CONFERENCE NOTICE No. 7 (1992),
reprinted in FED. R.R. ADMIN., U.S. DEP'T OFTRANsP., FLORIDA'S TRAIN WHISTLE BAN 116
(Oct. 1995).
126. OPERATION LIFESAVER, HIGHWAY-RAIL FACrs (1998).
127. See FED. R.R. ADmiN., U.S. DEP'T OFTRANSP., CONFERENCE NOTICENo. 3(1991),
reprinted in FED. R.R. ADMIN., U.S. DEP'TOFTRANSP., FLORIDA'S TRAIN WHISTLE BAN 79 (Oct.
1995).
128. See FED. R.R. ADMN., U.S. DEP'T OFTRANSP., supra note 9, at 3.
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they should be paying to "baby-sit" negligent motorists, have good reason to
be upset with the proposed nationwide train-whistle regulations. 129
One party, who petitioned the FRA to review Emergency Order No. 15,
suggested that the FEC bear some of the cost of implementing the remedial
measures. 30 Asking the railroads to help fund the safety measures is an
attractive idea because railroads in turn can spread the costs of such measures
over its customer base, thereby placing the costs on the activities that
contribute to their existence. Implementing such an idea would require a
careful analysis of how much each party would pay. In addition, there would
be an issue concerning who decides which crossings get "fitted" with
supplemental safety measures. If local jurisdictions decide, they may choose
more crossings than are necessary for providing quiet to the community since
they would be spending the railroad's money. This would be especially true
if the railroads are asked to pay a significant percentage of the costs. A
solution to this potential issue would be to set the percentage that a railroad
would pay based on what type of neighborhood the crossing is located in. For
example, railroads could pay a higher percentage at crossings in residential
neighborhoods and pay little or nothing at rural crossings.
An alternative measure being looked at by the FRA is to place automated
These systems would
video monitoring devices at highway-rail crossings.'
photograph offending motorists who fail to heed the warning devices at rail
crossings. Such systems have shown to be successful in other settings to
encourage drivers to obey traffic signals.' In fact in 1993, a project in New
York indicated that such systems increased traffic signal compliance by 80
percent.' 33 Such a system is attractive for at least two reasons. First, it is
reported that companies install and maintain such systems for a percentage of
the fines collected instead of charging money up front, thereby making the
costs to communities minimal." 3 Secondly, such a system shifts the focus and
the costs of preventing highway-rail crossing accidents to negligent motorists
instead of the public at large, and thereby creates a sense of fairness.
The FRA is also looking into how increasing public awareness of
highway-rail crossing dangers might possibly fit under the Swift Rail Act.,35
An approach taken by an organization called Operation Lifesaver is a model
129. See Kerrill, supra note 8; see also Daley, supra note 118.
130. See 58 Fed. Reg. 48415,48415 (1993).
131. See FED. R.R. ADMIN., U.S. DEP'TOFTRANSP., supra note 80, at 2.
132. See Doris Sue Wong & Thomas C. Palmer Jr., Camera Would Catch State's
Driving Cheats, BOSTON GLOBE, December 2, 1993, availablein 1993 WL 6619946.
133. Id.
134. Id.
135. See FED. R.R. ADMIN., U.S. DEP'T oFTRANSP., supra note 80, at 2-3.
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that should be considered by the FRA. Operation Lifesaver is a nonprofit
organization funded by U.S. railroads, government agencies, and highway
safety groups.136 The organization uses trained, certified presenters, all of
whom are volunteers, to give presentations on highway-rail crossing safety.' 37
In addition, the organization uses startling television spots in an attempt to
scare people into compliance. 3 It is estimated that Operation Lifesaver, over
its 25-year existence, has assisted in saving 10,000 lives and preventing
40,000 injuries through its safety awareness program.'39 The FRA should
attempt to incorporate the approach taken by Operation Lifesaver into its
proposed regulations, not only because of the affordability of the volunteers,
but because the approach changes attitudes instead of shackling the public
with gates, barriers, etc.
There are other options being considered by the FRA such as wayside
horns, 140 which consist of horns mounted at the crossing instead of on the
train. 4' But whatever other options considered by the FRA, 49 U.S.C. §
20153(a)(3) must be kept in mind. This section dictates that acceptable
supplementary safety measures must completely prevent motorists from
entering a highway-rail crossing. 42 Thus, under the current version of the
Act, video-monitoring devices, increased public awareness programs or
wayside horns will not be acceptable measure if implemented alone. Congress
should consider making the Swift Rail Act more flexible to allow the FRA to
incorporate less expensive, and more creative supplemental safety measures
such as video monitoring devices, increased public awareness programs and
wayside horns.
B. THE LIKELIHOOD OF OBTAINING RELIEF FROM TRAIN WHISTLES UNDER THE
SWIFT RAIL ACT

As discussed above, common law negligence claims against rail carriers
for failure to sound a whistle at crossings that have been exempted from the
whistle-blowing requirement of the Swift Rail Act will likely be preempted.
Therefore it may be hard to imagine why a rail carrier may be opposed to
substituting the proposed supplemental safety measures for blowing train

136.
34, 36.
137.
138.
139.
140.
141.
142.

See James P. Ziegler, Operation Lifesaver Up Close!, RAIL NEws, Apr. 1998, at
Id. at 37.
Id. at41.
Id. at 36.
See FED. R.R. ADMIN., U.S. DEP'T OFTRANSP., supra note 80, at 3.
See Fed. Reg. 48415, 48418 (1993).
49 U.S.C. § 20153(a)(3) (1994).
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whistles. To understand why, one need only look to the objections made by
the FEC when the FRA amended Emergency Order No. 15. The FEC argued
that in the absence of train whistles, motorists were more likely to crash
through lowered gates and into the paths of approaching trains.'43 In addition,
the FEC was concerned that pedestrians were not adequately prevented from
entering the paths of oncoming trains.'"
The FRA has indicated that whistle bans do not increase the number of
motorists who crash through lowered gates, or the number of pedestrians who
wander into the paths of oncoming trains. 4" Notwithstanding these conclusions, other railroads, like the FEC, will likely be concerned that accidents of
this nature Will escalate if train whistles subside. To understand why concerns
over these issues will prompt railroads to object to substituting the proposed
supplemental safety measures for blowing train whistles, it is important to
note what the regulations under the Swift Rail Act will not preempt.
The Supreme Court in CSX noted that in order to assert that a federal
regulation dealing with railroad safety has a preemptive effect, it must be
shown that the regulation "substantially subsumes the subject matter of the
relevant state law."'" Espinoza v. Elgin, Joliet and EasternRailway Co.,'47
however, illustrates a state law (in the form of a common law duty) that surely
will not be subsumed by the regulations under the Swift Rail Act.
In Espinoza, a vehicle driven by Randy Anderson and a freight train
owned and operated by the Elgin, Joliet and Eastern Railway Company ("EJ
& E") collided at a railway crossing in North Chicago, Illinois. 4 The
consolidated complaints against EJ & E alleged, inter alia, that the railroad
carelessly and negligently failed to apply the brakes to avoid the collision.'4 9
The Illinois Supreme Court concluded that a railroad has a duty to exercise
due care in avoiding collisions."
It is hard to imagine that any federal regulation relating to railroad safety
would be interpreted to preempt the common law duty found in Espinoza. In
other words, rail carriers will always have a duty in Illinois (and most likely
in all states) to exercise due care to avoid collisions. Where there is a duty,
there follows negligence actions. Therefore, knowing, or at least believing that
the cessation of train whistles will cause motorists to crash through lowered
143.
144.
145.

See 58 Fed. Reg. 48415, 48416 (1993).
Id. at 48416-17.
Id.

148.

Id. at 1325.

146.
147.

149.
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CSX Transportation, Inc. v. Easterwood, 507 U.S. 658, 664 (1993).
649 N.E.2d 1323 (111. 1995).
Id.

Id. at 1326.
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gates or cause more pedestrians to wander into the paths of oncoming trains,
will prompt railroads to stand against the proposed regulatory scheme under
the Swift Rail Act.
The Swift Rail Act essentially has given rail carriers a great amount of
power. As mentioned above, before a highway-rail grade crossing can be
exempted from the requirements of the Act, a joint application for waiver and
exemption must be submitted. 5 ' One of the parties to the application must be
the rail carrier owning or controlling the crossing and the other must be the
local jurisdiction within which the crossing is located.'52 Rail carriers are
unlikely to join in the application process if they oppose substituting the
proposed supplemental safety measures for whistle blowing.
Given this apparent "hold-out" power of the railroads, it appears that one
of the purposes of the supplemental safety measures (to provide for quiet in
communities) will be seriously undermined. It also appears that the Swift Rail
Act will give railroads a license to extort. The railroad's "price" will be equal
to a community's perceived value in a good night's sleep. Railroads will be
in a position to force local jurisdictions to take other safety measures, such as
elaborate pedestrian barrier systems, before the railroad will agree to join in
the application for exemption.
The railroad's power does not stop there. Even if a rail carrier does
initially agree to join in the application for exemption, and such application
is approved, municipalities are not guaranteed permanent relief from whistle
blowing. To understand why this is so, it should be noted that the Act
provides that a highway-rail crossing may be excepted from the whistleblowing requirements of the Act.'5 3 Contrast this with providing for the
banning of train whistles at particular crossings.
This statutory framework is similar to that found presently in Illinois
(with respect to train whistles) because the ICC has interpreted Illinois law to
mean that rail carriers cannot be banned from sounding a whistle at crossings
but instead may be excused from doing so.'" The FRA appears to be working
under a similar interpretation of the Swift Rail Act.'55 This means that a rail
carrier will be able to continue to sound whistles with impunity even after the
Secretary of Transportation exempts them from doing so.
151. See 49 U.C.S. § 20153(d) (1994).'
152. Id.
153. 49 U.S.C. § 20153(c) (1994).
154. McClaughry, 695 N.E.2d at 495 (quoting from an ICC order).
155. In its notice of environmental review concerning the Swift Rail Act, the FRA
indicates that "[iln ...situations [where safety measures have been implemented] regular
sounding of railroad homs would... become unnecessary from a safety perspective and could
cease." 63 Fed. Reg. 28549, 28549 (1998) (emphasis added).
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Congress should amend the Swift Rail Act to allow exemptions from the
whistle-blowing requirement to be applied for by local jurisdictions alone.
The safety of the public will be looked after just the same as if the railroad
joined in the application because the Act provides that "[t]he Secretary shall
not grant any... application unless, in the judgment of the Secretary ....the
safety of highway users will not be diminished."' 5 6 Such an amendment
would eliminate the "hold-out" power of the railroad.
Congress should take heed of the situation in Illinois and change the
Swift Rail Act so that the Secretary can ban the use of train whistles at
particular crossings instead of merely being able to "except" them from the
whistle-blowing requirements. After the above changes are made, communities will be able to find relief from train whistles assuming that they are
willing to pay the price of the proposed supplementary measures.
CONCLUSION

Given the results of the two federal studies of train whistle bans, it can
hardly be doubted that a strong case has been made in favor of the anticipated
whistle-blowing requirement under the Swift Rail Act. However, train
whistles are loud and disruptive, causing sleepless nights and lowered
property values. Even the FRA has acknowledged that the implementation of
the whistle-blowing requirement is a major federal action in need of an
environmental impact review.
Although local jurisdictions will be able to find relief from the
anticipated whistle-blowing mandate by implementing safety measures, the
measures being considered will be costly, space consuming, or both. Congress
should consider making the railroads a "co-payer" of these measures since the
railroads reap the benefits of having the right-of-way at crossings. In addition,
Congress should consider making the Swift Rail Act more flexible to allow
the FRA to incorporate less expensive and more creative supplemental safety
measures such as video monitoring devices, increased public awareness
programs and wayside horns.
Even if everything proceeds "as planned" and the FRA promulgates the
anticipated regulations after finishing its environmental review, the Swift Rail
Act is written so that communities are not guaranteed relief. Because
railroads will not be completely "judgment-proof' under the proposed
regulations, they will wish to do whatever is believed to minimize accidents,
including sounding train whistles. Because the Act is written so that railroads
have "hold-out" power in the application for a crossing's exemption, the Act
156.
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should be amended so that communities alone can apply for such exemption.
In addition the Act should be changed so that the Secretary can ban train
whistles at crossings instead of merely exempting the crossings from the
whistle-blowing mandate of the Act. These amendments would be one step
in ensuring that communities will be able to find relief from train whistles.
Finally, the FRA and Congress need to move quickly because states and
local jurisdictions, such as Illinois and the communities therein, are waiting
(and have been since 1994) to see how to proceed with respect to curing their
citizens' whistle-induced insomnia.
MARK A. GRUENES

